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In this third issue of Volume 59, The Survey examines a vari-
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Extremely valuable in understanding the CPLR are the five reports of the Advisory
Committee on Practice and Procedure. They are contained in the following legislative docu-
ments and will be cited as follows:
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ety of recent developments in New York law. Among the Court of
Appeals decisions examined is Antone v. General Motors Corp.,
which held that a plaintiff who is a New York resident but not a
domiciliary will not have the benefit of a longer New York statute
of limitations when the cause of action accrues in another jurisdic-
tion. In noting the distinction between "domicile" and "residence,"
the Court referred to the law of venue, in which these terms have
been distinct for many years. The Court concluded that the terms
"domicile" and "residence" must be interpreted distinctly to fur-
ther the legislative purpose of CPLR 202.
In Eisenbach v. Metropolitan Transportation Authority, the
Court of Appeals addressed the definition of "insanity" with re-
spect to the tolling provisions of CPLR 208. According to the
Court, the temporary effects of medication administered to treat
physical injuries do not toll the statute of limitations. The Court
reasoned that the definition of "insanity" must be narrow to en-
sure that statutes of limitations remain statutes of repose. The
Court noted that inclusion of the effects of painkilling drugs on the
definition of insanity was a measure reserved to the Legislature.
In Boylan v. G.L. Morrow Co., the Court of Appeals held that
a defendant may plead simultaneously the statute of frauds while
conceding an oral agreement in a motion to dismiss. The Court
reasoned that the judicial admissions exception to section 8-319 of
the Uniform Commercial Code, which provides for the enforceabil-
ity of a securities contract if the defendant admits in court that a
contract was made, was inapplicable because the defendant's con-
cession in Boylan lacked the affirmation and certainty required by
section 8-319.
Also addressed in The Survey is a recent Appellate Division,
Second Department, case, DiMauro v. Metropolitan Suburban Bus
Authority. In DiMauro, the court determined that pleadings could
not be amended to conform to the evidence adduced at trial when
1957 N.Y. Leg. Doc. No. 6(b) ................................ FIRST REP.
1958 N.Y. Leg. Doc. No. 13 ................................. SECOND REP.
1959 N.Y. Leg. Doc. No. 17 .................................. THIRD REP.
1960 N.Y. Leg. Doc. No. 120 ................................ FOURTH REP.
1961 Final Report of the Advisory Committee on Practice
and Procedure ........................................... FINAL REP.
Also valuable are the two joint reports of the Senate Finance and Assembly Ways and
Means Committee:
1961 N.Y. Leg. Doc. No. 15 ................................... IFTH REP.
1962 N.Y. Leg. Doc. No. 8 .................................... SIXTH REP.
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the proposed amendment would add a new theory of liability based
on previously unpleaded facts resulting in prejudice.
Finally, in Schabe v. Hampton Bays Union Free School Dis-
trict, the Appellate Division, Second Department, held that special
verdict answers do not require the concurrence of the same five
jurors when the special verdict contains more than one answer. Be-
cause special verdicts focus on the resolution of specific questions,
the court reasoned that the "any five" rule comports with the in-
tent of the Legislature. The members of Volume 59 hope that the
discussion and analysis of the cases contained in The Survey will
be of interest and value to our readers.
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CPLR 202: When cause of action accrues in another jurisdiction
longer New York statute of limitations will not apply if plaintiff
is only a domiciliary and not a resident
Commonly referred to as the "borrowing statute," section 202
of the CPLR provides that when a cause of action arises outside of
New York, the shorter statute of limitations, that of New York or
the foreign state, is applicable.1 When the out of state cause of
action accrues in favor of a New York resident, however, only the
I CPLR 202 (1972). Section 202 of the CPLR provides that:
An action based upon a cause of action accruing without the state cannot be com-
menced after the expiration of the time limited by the laws of either the state or
the place without the state where the cause of action accrued, except that where
the cause of action accrued in favor of a resident of the state the time limited by
the laws of the state shall apply.
Id.; see Evans v. Hawker-Siddeley Aviation, Ltd., 482 F. Supp. 547, 549 & n.2 (S.D.N.Y.
1979); Posner v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 469 F. Supp. 972, 977
(S.D.N.Y. 1979); National Sur. Co. v. Ruffin, 242 N.Y. 413, 415-16, 152 N.E. 246, 246 (1926);
1 WK&M 202.01, at 2-41.
Under CPLR 202, if a claim that has accrued in favor of a non-resident has expired
under either the statute of limitations of the state in which the cause of action arose or the
applicable New York statute, the claim is barred. SIEGEL § 57, at 58; see Rieser v. Baltimore
& O.R. Co., 123 F. Supp. 44, 48 (S.D.N.Y. 1954) (when cause of action accrues in another
jurisdiction non-resident plaintiff must surmount hurdles of both New York statute of limi-
tations and that of foreign jurisdiction), aff'd, 228 F.2d 563 (2d Cir. 1955), cert. denied, 350
U.S. 1006 (1956). The primary purpose of the borrowing statute is the prevention of forum
shopping. National Sur. Co., 242 N.Y. at 417, 152 N.E. at 247; see Stafford v. International
Harvester Co., 668 F.2d 142, 151 (2d Cir. 1981); Sack v. Low, 478 F.2d 360, 367 (2d Cir.
1973); Martin v. Julius Dierck Equip. Co., 52 App. Div. 2d 463, 468, 384 N.Y.S.2d 479, 483
(2d Dep't 1976); Daigle v. Leavitt, 54 Misc. 2d 651, 652, 283 N.Y.S.2d 328, 330 (Sup. Ct.
Rockland County 1967).
